UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ESTATE OF TODD A. SMTH, et al.
V. : 3: 00cv2299( AHN)

TOMN OF WEST HARTFORD, et al

RULI NG ON DEFENDANTS MOTI ONS TO DI SM SS

This action arises fromthe tragic and untinely death of
Todd A. Smth (“Smth”), a West Hartford police officer who
comm tted suicide on Decenber 3, 1998 with his service revol ver
The plaintiffs are Smth's Estate and Smth’s wife, Jane Crow ey-
Smth (“CrowW ey-Smth”), both in her personal capacity and on
behal f of Smth's surviving children, Jessica and Ryan Smth (the
“mnor plaintiffs”).! The defendants are the Town of West
Hartford (“the Town”) and several of its enployees, nanely -
Chief of Police Strillacci (“Chief Strillacci”), Lieutenant Jack
Casey (“Lieutenant Casey”), Lieutenant Lori Coppi nger
(“Li eutenant Coppinger”), Sergeant Christopher St. Jacques
(“Sergeant St. Jacques”) and O ficer Paula Senyk (“Oficer

Senyk”) (collectively, “the individual defendants.”).

! Al t hough not identified in the caption, the decedent hinself is

referenced as a plaintiff throughout the Conplaint. Upon death, however, the
decedent is no longer a “person” under the Constitution or 42 U S.C. § 1983.
See, e.qg., Wiitehurst v. Wight, 592 F.2d 834, 840 (5th Gr. 1979). The
decedent’ s claimcan nevertheless survive himif state |law creates a right of
survival. Barrett v. United States, 689 F.2d 324, 331 (2d Cr. 1982).
Connecticut |aw requires the executor or adm nistrator to bring a claim
arising froman individual's death. See Conn. Gen. Stat. 8§ 52-555 (1991); see
also Conn. Gen. Stat. 8§ 52-599 (1987). Thus, the appropriate party to assert
any claimarising fromthe alleged deprivation of the decedent’s
constitutional rights is the adm nistrator or executor of his estate. The
decedent, however, is not a person under § 1983 or state | aw and cannot be
considered a plaintiff.




The plaintiffs bring this action seeking noney damages and
other relief pursuant to 42 U S.C. § 1983, claimng that the Town
and its enployees failed to take appropriate action to prevent
Smth's death. This failure to properly intervene, the
plaintiffs claim violated Smth' s rights to substantive due
process under the Fourteenth Amendnent and was in retaliation for
Smth's participation in union activities protected by the First
Amendnent. The plaintiffs also assert several causes of action
under state law, including: negligence; wongful death; |oss of
spousal consortium |oss of parental consortiun and intentional
infliction of enotional distress.

Currently pending are the Towmn’s Motion to Dism ss [doc.
#16] and the individual defendants’ Mdtion to Dismss [doc. #18].
For the followi ng reasons, both notions are GRANTED. ?

BACKGROUND

The follow ng facts, taken fromthe plaintiffs’ conplaint,
are assuned to be true for the purposes of the defendants’

nmotions to dismss. See, e.q., Leeds v. Meltz, 85 F.3d 51, 53

(2d Gr. 1996).
On Decenber 3, 1998, the decedent, Smth, a police officer

with the Towmn of West Hartford, commtted suicide by placing a

2 Specifically, the federal constitutional clainms under § 1983 are
di sm ssed. The court, however, declines to exercise supplenental jurisdiction
over the state law clains and, accordingly, those clains are dism ssed w thout
prejudice to their pursuit in state court. See, e.qg., Hanrahan v. Gty of

Norwi ch, 959 F. Supp. 118, 120 n.2 (D. Conn. 1997).
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service-issued firearmto his head and pulling the trigger.
Compl ., 17.

The conplaint alleges that, prior to Smth' s death, he was
pl aced in the West Hartford Police Departnment’s Enpl oyee
Assi stance Program (“EAP”) in order to address his declining
mental and enotional state. Conpl. 8. The plaintiffs allege
that the EAP was defective because the defendants did not refer
Smith to a professional, but sinply had himconsult with his
peers. Conpl. 9. The plaintiffs further allege that Oficer
Senyk, while acting as Smth' s EAP counselor, initiated an
i nappropriate sexual relationship with Smth which led to marita
problens for him Conpl. 137(a).

The plaintiffs claimthat the defendants knew or shoul d have
known that Smth was suffering fromsevere depression for the
foll ow ng reasons:

(1) During the six weeks prior to Smth’s suicide,
Smith had lost thirty-five pounds;

(2) During the six weeks prior to Smth' s suicide, he
repeatedly called in sick for work, arrived |ate
for work, or left work early;

(3) Prior tothis period, Smth's attendance record was
i npeccabl e;

(4) Smth' s erratic and enotional behavior at hone |ed
his wife to phone Lieutenant Coppinger and state
that Smth had told her that he was going to attach
one end of a vacuumcl eaner hose to the tail pi pe of
his vehicle and stick the other end of the vacuum
hose i nside the wi ndow of the vehicle and use it to
asphyxi ate hi nsel f;

(5) Coppinger failed to notify her superiors that Smth
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was contenpl ati ng sui ci de;

(6) Lieutenant Casey and Sergeant St. Jacques had
noticed a <change in Smth's Dbehavior, spoke
t oget her about him and spoke to Smth on several
occasi ons regardi ng his enotional state and whet her
he needed assi st ance;

(7) The defendants’ concerns were serious enough that
they questioned Smth directly whether he was
contenpl ati ng sui ci de;

(8 The defendants failed to refer Smth to a
prof essi onal counselor although they asked him
whet her he was suicidal; and

(9) The defendants issued warnings to Smth regarding
hi s performance.

Compl . 9q112(a)-(1).

The plaintiffs allege that Chief Strillacci, Lt. Coppinger,
Lt. Casey and Sgt. St. Jacques all had the authority, both
inherently as adm nistrators for the West Hartford Police
Departnent and as expressly authorized by the collective
bar gai ni ng agreenent, to order Smth to see a counsel or, renove
his firearm assign himto desk duty, or take any other action
necessary to ensure that Smth would not be a danger to hinself.
Conpl . f13.

The plaintiffs allege that, despite Smth's protestations to
the contrary, the defendants knew that he suffered from serious
enotional and nental problens, that these problens had nmanifested
t hensel ves at | east once in a physical heart condition that
required hospitalization, and that Smth clainmed to be seeking

counseling outside the departnment. Conpl. 918.



The plaintiffs allege that the defendants were on notice of
Smth's nental and enotional state because his condition was of
such severity that they expressly questioned Smth whet her he was
contenplating suicide. Conpl. Y19. The plaintiffs naintain that
Smth required the services of a counselor, a reassignnent of
duties and/or renoval of his firearmin order to protect Smth
fromhinself. Conpl. T 20.

The plaintiffs allege that the defendants’ conduct caused
Smth's enotional and nental distress to continue unabated.

Compl . §17. They allege that the defendants knew, or should have
known, of the severity of Smth's nental and enotional state, and
shoul d have prevented Smth fromperformng duties that required
the use of his firearmand/or increased his stress. Conpl. {25.
The plaintiffs maintain that the defendants’ actions pronoted an
increasingly difficult working environnent for Smth and were
willful, intentional and done in spite of their actual know edge
or in reckless disregard of Smth's rights. Conpl. 9922, 26.

The plaintiffs claimthat, due to the defendants’ conduct,
Smith ultimately drove hinself to a secluded area of West
Hartford and used his firearmto conmt suicide with a single
gunshot wound to his head. Conpl. 121

The plaintiffs assert seven causes of action. In the first
count of the conplaint, the Estate alleges a 8 1983 cl ai m agai nst
t he individual defendants claimng that their actions violated
two of Smith's constitutional rights. First, the Estate all eges
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that the defendants’ failure to properly intervene violated
Smth s substantive due process rights under the Fourteenth
Amendnent to the Constitution. Conpl. Y14. Second, the Estate
all eges a First Amendnent retaliation claim Specifically, the
Estate clains that, at the tine of his death, Smth was union
presi dent and had been active in union activities. Conpl. T110.
The Estate maintains that the defendants’ failure to follow
proper procedure in light of Smth's nental and enotional state
was in retaliation for his position as union president and for
Smth's seeking redress through the collective bargaining
agreenent on behalf of his fellow officers. Conpl. f15. The
Estate maintains that the acts of the defendants constituted a
denial of Smth's First Amendnent rights to free speech and
association and to seek redress fromthe governnent w thout
retaliation. Conpl. { 16.

In the second count, the Estate advances a constitutional
cl ai m agai nst West Hartford alleging that the Town: (1) failed or
refused to pronul gate and enforce appropriate guidelines,
regul ations, policies, practices or procedures regarding
personnel actions; (2) failed or refused to adequately supervise
Smth's supervisors in the performance of their duties and
conduct towards enpl oyees; and/or (3) failed or refused to take
appropriate investigatory, supervisory and/or disciplinary action
agai nst the police supervisors with regard to the conduct all eged

in the conplaint. Conpl. 130.



In count three, the plaintiffs allege negligence against al
the defendants. The plaintiffs claimthat the defendants
breached a duty when they failed to refer Smth to a professional
counselor; failed to confiscate his firearm failed to assign him
to desk duty; and failed to adequately address the suicide
warning that Crow ey-Smth relayed. The plaintiffs also claim
that the defendants were negligent because Oficer Senyk
initiated an i nappropriate relationship with Smth while acting
as his EAP counselor which, in turn, led to marital problens for
Smith and worsened his personal situation. Conpl. 137.3

In the fourth count, the Estate advances a wongful death
claimagainst all the defendants. The Estate clains that the
def endants were carel ess or negligent because they failed to
address the suicide warning reported by CrowW ey-Smth; failed to
refer Smith to a professional counselor; failed to renove Smth’'s
firearmfromhis possession; and failed to assign himto desk
duty. Conpl. 941.

In the final three counts of the conplaint, the plaintiffs
assert clains for loss of consortiumand intentional infliction

of enotional distress. Specifically, count five sets forth a

> At oral argunent, counsel for the plaintiffs maintained that the third
count of the conplaint is intended to be a cause of action for the failure of
t he defendants to provide a safe working environnent. See also Pl.’s Opp. to
Defs.” Mot. to Dismss at 13-14. The plaintiffs claimthat this cause of
action is brought pursuant to Conn. Gen. Stat. 8§ 31-49 and certain principles
set forth in Parsons v. United Technol ogies Corp., 243 Conn. 66, 700 A 2d 655
(1997). Because the court declines to exercise supplenental jurisdiction, it
does not address the question whether 8§ 31-49 provides an i ndependent cause of
action.
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claimfor |oss of spousal consortiumby Crowl ey-Smth; count six
asserts a claimfor |oss of parental consortium by the m nor
plaintiffs Jessica and Ryan Smith; and count seven advances a
claimof intentional infliction of enotional distress by Crow ey-
Smth.*
STANDARD

A notion to dismss for failure to state a claimpursuant to
Fed. R Cv. P. 12(b)(6) should be granted only if *“it is clear
that no relief could be granted under any set of facts that could

be proved consistent with the allegations.” H shon v. Spalding,

467 U. S. 69, 73 (1984). The function of a notion to dismss is
“merely to assess the legal feasibility of a conplaint, not to
assay the wei ght of evidence which m ght be offered in support

thereof .” Ryder Energy Dist. Corp. v. Mrrill Lynch Commpdities,

Inc., 748 F.2d 774, 779 (2d Cir. 1984) (quoting Ceisler v.

Petrocelli, 616 F.2d 636, 639 (2d G r. 1980)). The notion nust

therefore be decided solely on the facts alleged. See Goldman v.

Bel den, 754 F.2d 1059, 1065 (2d Cir. 1985).

When deciding a notion to dismss for failure to state a
claimon which relief can be granted, the court nust accept the
material facts alleged in the conplaint as true, and al

reasonabl e inferences are to be drawn and viewed in a |ight nost

* I'n their menorandumin opposition, the plaintiffs withdrew the sixth

count of the conplaint alleging |oss of parental consortium by the m nor
plaintiffs. See Pl.’s Opp. to Defs.” Mt. to Dismss at 16. The w thdrawal
of this count was confirmed at oral argunent.
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favorable to the plaintiffs. See, e.qg., Leeds, 85 F.3d at 53;

Staron v. McDonald's Corp., 51 F.3d 353, 355 (2d Cr. 1995);

Skeete v. IVF Anerica, Inc., 972 F. Supp. 206, 207 (S.D.N.Y.

1997). The court “must not dismss the action ‘unless it appears
beyond doubt that the plaintiff[s] can prove no set of facts in
support of [the plaintiffs’] claimwhich would entitle [the

plaintiffs] to relief.”” Cohen v. Koenig, 25 F.3d 1168, 1172 (2d

Cr. 1994). The issue is not whether the plaintiffs wll
prevail, but whether they should have the opportunity to prove

their clains. See Conley v. G bson, 355 U S. 41, 45 (1957).

DI SCUSSI ON

The plaintiffs claimthat the Town and its enpl oyees failed
to take appropriate action to prevent Smth's death. The
plaintiffs maintain that the defendants’ failure to properly
intervene violated Smth's rights to substantive due process
under the Fourteenth Amendnent and was in retaliation for Smth’'s
participation in union activities protected by the First
Amendnment .

The defendants argue that, in the absence of some custodi al
rel ati onship, the due process cl ause i nposes no duty on the state
to protect an individual against hinself. The defendants further

argue that the plaintiffs have failed to allege sufficient facts



to state a First Arendnent retaliation claim?®

1. Subst anti ve Due Process

The defendants argue that they had no constitutional
obl i gation under the due process clause to prevent Smth's
sui cide. The court agrees.

The conplaint alleges that the defendants deprived Smth’s
right to substantive due process when they failed to take
sufficient renmedial action to prevent his suicide. Under the
ci rcunst ances presented here, however, the Due Process O ause
mandat es no such obligation.

| n DeShaney v. W nnebago County Departnent of Soci al

Services, 489 U S. 189 (1989), the Suprene Court held that the
Due Process Cl ause does not inpose a duty on state officials to

protect an individual against a risk of violence unless there is

® A constitutional violation by the individual defendants is required in
order to sustain a claimagainst the municipality. See, e.d., Los Angeles v.
Heller, 475 U.S. 796, 799 (1986); Dodd v. Norwi ch, 827 F.2d 1, 8 (2d Cr.
1987); see also Roe v. Hunke, 120 F. 3d 1213, 1216 (8th Cr. 1997)(in the
absence of a constitutional violation of the individual police officer, no
l[iability could be attributed to the police chief); Evans v. Avery, 100 F.3d
1033, 1040 (1st Cir. 1996), cert. denied, 117 S. C. 1693 (1997)(no munici pa
liability where there was no underlying constitutional violation in a police
pursuit case); Hnkle v. Gty of darksburg, 81 F.3d 416, 420 (4th Gir.
1996) (no liability as to officer involved in shooting nade it unnecessary to
decide clainms against the City and supervisor); Brodnicki v. Gty of Omha, 75
F.3d 1261, 1266 (8th Cir.), cert. denied, 117 S. . 179 (1996) (G ven no
constitutional violation by officer for unlawful arrest, there could be no
liability for City's failure to train him; Mrtinez v. Colon, 54 F.3d 980,
990 (1st G r, 1995)(No supervisory liability claimwhere the individua
of ficers had no constitutional obligation to prevent private viol ence under
t he substantive due process clause). Because the threshold inquiry for
determining liability with respect to the Town al so turns on whether the
plaintiffs have stated a viable claimagainst the individual officers, and for
ease of reference, the court addresses the plaintiffs’ substantive due process
and First Amendnent retaliation clains with respect to all defendants
col l ectively.
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a “special relationship” between the state and the individual,
such as the relationship that occurs when a state takes a person
i nto custody.
I n DeShaney, the petitioner sought damages fromthe
W nnebago County Departnent of Social Services for its alleged
failure to intervene when confronted with evidence that the
petitioner’s mnor child was suffering repeated abuse by his
father. Notw thstandi ng overwhel m ng evidence that the child was
repeatedly subjected to severe abuse, the Court found that the
Department had no constitutional obligation to act to prevent the
child fromharm The Court stated:
Not hing in the | anguage of the Due Process Cl ause itself
requires the State to protect the life, liberty and
property of its citizens against invasion by private
actors. The C ause is phrased as a limtation on the
State’s power to act, not as a guarantee of certain
m nimal |evels of safety and security.
Id. at 195. The Court explained that “the Due Process C ause of
t he Fourteenth Amendnent was intended to prevent governnment from
abusing its power, or enploying it as an instrunent of oppression
Its purpose was to protect the people fromthe State, not
to ensure that the State protected them fromeach other.” [d. at
196. The Court reasoned:
| f the Due Process Cl ause does not require the State to
provideits citizens with particul ar protective services,
it follows that the State cannot be held |iabl e under the
Clause for injuries that could have been averted had it
chosen to provide them As a general matter, then, we
conclude that a State’'s failure to protect an individual
agai nst private violence sinply does not constitute a
violation of the Due Process C ause.
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Id. at 196-97

Appl ying these principles here, the plaintiffs have failed
to state a cause of action for a due process violation because
the conplaint fails to allege the type of special or custodial
rel ati onship that DeShaney requires. The plaintiffs nmake no
claimthat Smth was in custody. Rather, they expressly allege
that Smth “drove hinself to a secluded area of West Hartford and
used his firearmto conmt suicide with a single gunshot wound to
his head.” Conpl. f21. The Due Process C ause, however,
provides no renedy to the plaintiffs under these circunstances.
As the Suprene Court expl ained in DeShaney:

The affirmative duty to protect arises not from the

State’s know edge of the individual’s predi canent or from

its expressions of intent to help him but from

[imtation which it has inposed on his freedomto act on

his owmn behalf . . . in the substantive due process

analysis, it is the State's affirmative act of

restraining the individual’'s freedomto act on his own

behal f — through incarceration, institutionalization, or

other simlar restraint of personal |iberty — which is

t he deprivation of liberty, triggering the protections of

t he Due Process Cl ause, not its failure to act to protect

his liberty interest against harns inflicted by other

nmeans.
Id. at 200. Sinply put, in the absence of any restraint on
Smth's liberty, there was no constitutional obligation under the
Due Process O ause for the defendants to protect Smth from
hinmsel f. See id.

The plaintiffs’ argunents to the contrary are not

persuasive. The plaintiffs, citing Farner v. Brennan, 511 U S
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825 (1994) and Daniels v. Wllians, 474 U. S. 327 (1986), argue

that they have alleged sufficient facts to denonstrate a
substantive due process violation, claimng that the defendants
exhibited deliberate indifference by failing to prevent Smth’'s
suicide. The plaintiffs’ reliance on Farner and Daniels,
however, is msplaced -- in both cases the petitioners were
prisoners in custody of the state. The plaintiffs here make no
claimthat Smth was in custody or that he otherw se had a
special relationship with the State as required by DeShaney.

The plaintiffs’ interpretation of Collins v. Gty of Harker

Hei ghts, 503 U. S. 115 (1992) is also incorrect. The plaintiffs
argue that Collins included the proposition that the assignnment
of an enpl oyee to a dangerous working condition with malicious
intent is sufficient by itself to state a cause of action for a
viol ati on of substantive due process. Collins, however, did not
so hol d.

In Collins, the plaintiff’s decedent died of asphyxia when
he entered a manhole to unstop a sewer line. The plaintiff sued
t he decedent’s enployer, the Cty of Harker Heights, alleging
that the city violated the decedent’s due process rights by
failing to provide a safe work environnment and by failing to
train or warn its enpl oyees about known work hazards. In
rejecting that claim the Court held that the plaintiff’s
conplaint had failed to allege a constitutional violation because
neither the text nor the history of the Due Process C ause
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supported the petitioner’s unprecedented claimthat the d ause
i nposes an i ndependent duty upon municipalities to provide
certain mnimal |evels of safety and security in the workpl ace.
Id. at 126-30. The Court, citing DeShaney, reasoned that the

Cl ause guarantees due process in connection with a deprivation of

liberty by the State.

The plaintiffs’ reliance on the Court’s reference in Collins
to “potentially nmeritorious clains” msses the mark. In that
passage the Court was sinply rejecting the Court of Appeals’
readi ng of 8 1983 as requiring an abuse of governnental power
separate and apart fromthe proof of a constitutional violation.
In rejecting such a requirenent, the Court stated:

a logical application of the holding mght also bar

potentially nmeritorious clains by enployees if, for

exanple, the city had given an enployee a particularly
dangerous assignnment in retaliation for a political
speech . . . or because of his or her gender.
Id. at 120 (citations omtted). That passage does not, as the
plaintiffs claim suggest that a claimof malicious assignnent,
W t hout nore, states a substantive due process violation. To the
contrary, the Court was making reference to a First Amendnent
retaliation claimor an Equal Protection claim and went on to
reject the notion that a “governnmental enployer’s duty to provide
its enployees with a safe working environnent is a substantive
conponent of the Due Process Clause.” 1d. at 126.

The plaintiffs’ efforts to distinguish DeShaney and its

progeny are also unavailing. The plaintiffs argue that DeShaney
-14-



i s distinguishabl e because DeShaney was injured by a third party
and the defendants’ actions in that case were not wllful,
del i berate or malicious. The Court in DeShaney however, held
that the “state’s failure to protect an individual against
private violence sinply does not constitute a violation of the
Due Process Clause.” 498 U. S. at 197 (enphasis added). Nowhere
did the Court |limt its holding to private violence commtted

solely by third persons. 1d.; see also Archie v. Gty of Racine,

847 F.2d 1211, 1221 (7th Cr. 1998) (“The rule that the

government need not protect its residents fromprivate predators

or their own msfortune is an inplication of the |anguage and
structure of the Due Process C ause.”) (enphasis added). The
plaintiffs argunent that DeShaney did not inpose liability
because there were no allegations or findings that the

def endants’ conduct was wllful, deliberate or malicious al so
rings hollowin light of the Court’s express reference to the
fact that the defendants “stood by and did nothing when

suspi cious circunstances dictated a nore active role for them”

Id. at 203.

The plaintiffs’ effort to distinguish the anal ogous case of

Hanrahan v. Gty of Norw ch, 959 F. Supp. 118 (D. Conn.), aff’d,

133 F.3d 907 (2d Cr. 1997) is simlarly unavailing. |In that
case, Hanrahan, a Norwi ch police officer, commtted suicide with
his service revolver while being questioned about his suspected
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i nvol venent in a hit and run accident by Norw ch Deputy Chief of
Pol i ce Robert Brautigam (“Brautigani) in Brautigam s office.
Hanrahan’s father, acting as adm nistrator of his son’s estate,
brought a civil rights action under 42 U . S.C. 8§ 1983, claimng
that Brautigam violated the Due Process C ause of the Fourteenth
Amendnent by questioni ng Hanrahan w t hout taking precautions to
protect Hanrahan against a risk of self-inflicted harm The
plaintiff also clainmed that the Chief of Police and the Gty of
Norw ch viol ated Hanrahan’s due process rights by failing to
adequately train Brautigam and other officers in suicide
prevention. The court granted summary judgnment, hol ding that
“[e] ven assum ng suicide precautions should have been taken in
this case as a matter of prudence, plaintiff’s § 1983 clains
[did] not warrant a trial because he allege[d] at nost only
negl i gence, which does not violate the Due Process Cause.” 1d.
at 120.

The plaintiffs argue that Hanrahan is distinguishable
because the defendants in that case had no notice that the
plaintiff was suicidal. See id. at 122 (“[T]here is no evi dence
t hat Hanrahan threatened to commt suicide or exhibited any signs
or synptonms of enotional disturbance that would put [the
def endants] on notice of a risk Hanrahan mght try to take his
own life.”). This distinction, however, does not change the fact
that the “special relationship” required by DeShaney is entirely
absent here.
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Al t hough the court’s holding in Hanrahan was based in part
on the fact that the defendants had no notice that the decedent
was suicidal, Hanrahan does not stand for the proposition that a
custodi al relationship between the state and the individual is no
| onger required under those circunstances. Indeed, the court
expressly recogni zed that such a relationship is necessary:

Whet her the “special relationship” required by DeShaney
exi sted between Brautigam and Hanrahan appears to be a
question of first inpression. Wen Brautigam undert ook
to question Hanrahan about his suspected invol venent in
the hit and run accident . . . the "“process” guaranteed
to Hanrahan by the Fourteenth Anmendnent m ght have
i nposed an obligation on Brautigam to satisfy certain
m ni mal standards applicable to custodial interrogation.

On the other hand, Brautigam had a right to interview
Hanrahan in connection with his enploynent as a police
officer and it is doubtful that a supervisor’s interview
of a subordinate constitutes a “restraint on persona

liberty” within the neani ng of that phrase as it was used
by the Court in DeShaney.

Id. at 121-22. The court found it unnecessary to decide the
t hreshol d question of a custodial relationship, however, because
the plaintiff, having alleged only negligence, had not otherw se
set forth a violation of the Due Process C ause:
In any event, there is no need to deci de whet her Hanr ahan
had a “special relationship” with Brautigam wi thin the
meani ng of DeShaney because, even if Hanrahan was in
custody during the interview in Brautiganms office,
Brautigamis entitled to summary judgnent.
Id. at 122 (granting summary judgnent because “negligent inaction
by a custodial official does not violate the Due Process

Clause.”). Sinply put, the court in Hanrahan assunmed a custodi al

rel ati onship arguendo; it did not elimnate that threshold
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requirenent. Although the plaintiffs allege that the defendants
had notice of Smth' s enotional state, they expressly allege that
Smth “drove hinmself to a secluded area of West Hartford and used
his firearmto commt suicide wwth a single gunshot wound to his
head.” Conpl. 121. Under those circunstances — nanely, the
absence of any custodial relationship — the plaintiffs have
failed to allege a due process violation.

Al ternatively, the Town argues that the individua
defendants are entitled to qualified i nmunity because, even if
such a constitutional obligation exists, it was not a clearly
established right at the tinme of the decedent’s death. The court
agr ees.

Even were the court to assunme that the defendants had a
constitutional obligation to attenpt to prevent Smth’s suicide,
which it does not, that obligation was not clearly established in
Decenber of 1998. There is no decisional law fromthe U S
Suprenme Court or fromthis Crcuit that would have put the
def endants on notice that their inaction under the circunstances
presented here was unlawful under the Constitution. |ndeed, the

wei ght of authority is to the contrary. See, e.q., Mdary v.

O Hare, 786 F.2d 83 (2d G r. 1986)(no due process requirenent to

provi de a safe workplace); Hanrahan v. Gty of Norwi ch, 959 F

Supp. 118 (D. Conn.), aff’d, 133 F.3d 907 (2d Cr. 1997)(no
constitutional liability for Cty in failing to trainits

officers in suicide prevention when one of its police officers
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shot hinmself in supervisor’'s office); Moz v. Gty of Tonawanda,

999 F. Supp. 436 (WD.N. Y. 1998)(no constitutional violation for
officer’s failure to recogni ze the decedent’s threat of suicide
when he was rel eased from custody and returned home w thout

contacting his parents); Estate of Rosenbaumv. Gty of New York

975 F. Supp. 206 (E.D.N. Y. 1997)(Mayor and Police Comm ssioner
entitled to qualified immunity for claimthat they failed to

provi de adequate police protection); Archie v. Gty of Racine,

847 F.2d 1211 (7th G r. 1988)(no constitutional deprivation when

a 911 dispatcher failed to send an anbul ance); Summar v. Bennett,

157 F.3d 1054 (6th Cr. 1998)(no constitutional deprivation when
identity of police informant was di scl osed to his woul d-be

mur derer when he was told that his identity would not be

revealed); Rutherford v. Gty of Newport News, 919 F. Supp. 885
(E.D. Va. 1996), aff’'d, 107 F.3d 867 (4th Cir. 1997)(no
constitutional responsibility of supervisors to protect an

under cover police officer who was killed). Thus, even assum ng
t he defendants had a constitutional obligation to attenpt to
prevent Smth’s suicide, such an obligation was not clearly
established at the tine. Accordingly, for this additional
reason, the defendants’ notions to dism ss the due process claim
are granted.

2. Fi rst Anendnment d ai m

The defendants argue that the conplaint also fails to state
a claimfor retaliation under the First Amendnent. The court
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agr ees.

To survive a notion to dismss, “a plaintiff asserting First
Amendnent retaliation clains nmust advance non-concl usory
al l egations establishing: (1) that the speech or conduct at issue
was protected, (2) that the defendant[s] took adverse action
against the plaintiff, and (3) that there was a causal connection
bet ween the protected speech and the adverse action.” Dawes V.

Wl ker, 239 F.3d 489, 492 (2d Cr. 2001); see also Posr v. Court

Oficer Shield #207, 180 F.3d 409, 418 (2d Cr. 1999); R vera V.

Comy. Sch. Dist. Nine, 145 F. Supp. 2d 302, 309 (S.D.N. Y. 2001);

Vel asquez v. Goldwater Menmil Hosp., 88 F. Supp. 2d 257, 264

(S.D.N. Y. 2000). The causal connection nust be sufficient to
warrant an inference that the protected speech was a substanti al

notivating factor in the adverse action. See Blumyv. Schlegel,

18 F. 3d 1005, 1010 (2d Cir. 1994); see also Dawes, 239 F. 3d at

492; Vel asquez, 88 F. Supp. 2d at 265; Rivera, 145 F. Supp. 2d at

309. At this stage of the proceedings, a “reasonable inference”
is all that is required. Posr, 180 F. 3d at 418. However, “a
conpl aint which alleges retaliation in wholly conclusory terns

may safely be dismssed.” Flaherty v. Coughlin, 713 F.2d 10, 13

(2d Gr. 1983); see also G ahamv. Henderson, 89 F.3d 75, 79 (2d

Cr. 1996) (“A conplaint of retaliation that is wholly conclusory

can be dism ssed on the pleadings alone.”); Gagliardi v. Village

of Pawning, 18 F.3d 188, 195 (2d G r. 1994) (“bald and
uncorroborated all egation[s] of retaliation m ght prove
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i nadequate to withstand a notion to dismss.”).

The plaintiffs here have failed to plead the requisite nexus
bet ween the exercise of Smth's First Amendnent rights and
subsequent retaliatory conduct by the defendants. The conpl ai nt
nmerely alleges that Smth was the union president, was active in
union activities and that the defendants’ failure to take
appropriate action was in retaliation for his position as union
presi dent and for seeking redress through the collective
bar gai ni ng agreenent on behalf of his fellow officers. Conpl. 1Y
10, 15.% This is insufficient. The plaintiffs have not -- and,
at oral argunent, could not -- allege any connection between
Smth' s union activities and the defendants’ alleged failure to
take appropriate action to prevent his suicide. The conplaint,
for exanple, sets forth no allegations with respect to Smth's

union activity, when he engaged in that activity or how the

6 Specifically, with respect to the plaintiffs’ First Amendnment
retaliation claim the conplaint alleges:

10. At the tine of his death, plaintiff Smth was the union
Presi dent and had been active in union activities.

15. The failure to follow proper procedure in |ight of
plaintiff Smith' s obvious nmental and enotional state was in
retaliation for his position as union president and for seeking
redress through the coll ective bargai ni ng agreenent on behal f
of his fellow officers.

16. The acts of the defendants, under col or of law, by virtue
of their authority as Police supervisors and public servants of
the Town of West Hartford, herein alleged constitute a deni al
toplaintiff Smith of his rights to free speech and associ ati on
and to seek redress fromthe government without retaliation as
guaranteed to himby the First Amendnent to the United States
Constitution.

Conpl . 97 10, 15-16.
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defendants retaliated against himin response to that activity,
except to state, in a conclusory fashion, that the “acts of the
def endants” anounted to a denial of Smth' s right to free speech
and association and to seek redress fromthe governnment w thout
retaliation. Accordingly, the plaintiffs have not plead a causal
connection sufficient to warrant a reasonabl e i nference that
Smth's union activities were a substantial notivating factor in
t he defendants’ alleged failure to prevent his suicide.’

Because the plaintiffs are unable to plead a causal
connection sufficient to warrant a reasonabl e inference that
Smth's union activities were a substantial notivating factor in
the defendants’ alleged failure to prevent his suicide, the
defendants’ notions to dismss the plaintiffs’ First Anmendnent

retaliation claimare al so granted.

CONCLUSI ON

The allegations set forth in the plaintiffs’ conplaint,

whi | e undeni ably tragic, sinply do not state a constitutional

" To hol d otherwise woul d al so seemto subvert the hol di ng i n DeShaney.
The adverse action the plaintiffs challenge is the defendants’ failure to
prevent Smith fromthe private violence he inflicted upon hinself. The
Supreme Court has definitively held that where, as here, the individual was
not in custody, there is no constitutional obligation under the Due Process
Clause for the state to act to protect an individual against private viol ence.
To accept the plaintiffs’ theory for their retaliation claimwuld be
tantamount to holding that the First Amendnment creates a constitutiona
obligation for the State to act in circunstances where the Suprene Court has
definitively concluded that the Due Process C ause inposes no such duty. Such
a hol ding woul d appear to permt an inappropriate end-run around DeShaney and
its progeny.
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violation. For the reasons stated above, the Town's Mtion to
Dism ss [doc. #16] and the individual defendants’ Mtion to

Dism ss [doc. #18] are GRANTED and the federal constitutional
clainms under 8§ 1983 are dism ssed. The court, however, declines
to exercise supplenmental jurisdiction over the state |aw clains
and, accordingly, those clains are dism ssed wthout prejudice to

their pursuit in state court. See, e.qg., Hanrahan, 959 F. Supp.

at 120 n.2. The clerk is instructed to close the file.

SO ORDERED t hi s day of February, 2002, at Bridgeport,

Connecti cut.

Alan H. Nevas
United States District Judge

-23-



